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BRIEF FOR THE APPELLEE 


Preliminary Statement 


Pasquale Intrieri, the defendant, appeals from a judg- 
ment of conviction entered on March 5, 1976 in the 
United States District Court for the Eastern District of 
New York (Judd, J.) after a jury trial convicting him of 
four counts of wilfully attempting to evade income tax 
in violation of 26 U.S.C., Section 7201 and four counts 
of knowingly signing a false statement in violation of 
26 U.S.C., Section 7206 for the years 1968, 1969, 1970 
and 1971 respectively. The defendant was sentenced to 
imprisonment for a term of five years on those counts 
charging a violation of Section 7201 and to imprisonment 
for three years on those counts charging a violation of 
Section 7206, the sentences to be served concurrently. He 
was fined $30,000. 


Statement of Facts 
A. Introduction 


This is an unusual casc. Pasquale Intrieri, the de- 
fendant, was a Lieutenant in the New York City Police 
Department during the years 1968-1971, and for many 
years before then. His income tax returns filed for those 
years indicated a net income of approximately $42,500 
‘after ordinary deductions! for the entire four year 
period ‘Gov. Ex. 1-4). Although he was supporting two 
children by an earlier marriage, although he was also 
supporting his new wife and a child by this marriage, 
and although during one of those years provided support 
for four children of his brother, Lieutenant Intrieri man- 
aged to sustain extraordinary expenditures in excess of 
$200,000 over the same four year period. 


These expenditures included $29,584.06 towards the 


purchase of a home in Flushing, Queens in 1968; $44,- 
731.73 to provide housing for Lt. Intrier:’s brother, his 
brother’s family and his mother in 1969; increases in 
Lt. Intrieri’s bank account of $9,118.72 in 1970, and 
the purchase of two Buick automobiles and a Mercedes 
Benz automobile totalling $23,334.70 in 1971.’ 


Significantly, these purchases came in the wake of a 
financially disastrous divorce settlement in 1968 between 
appellant and his first wife, Joan Intrieri. The evidence 
established that she received control of substantially all 
of Lt. Intrieri’s assets. Moreover, a rigorous and exten- 
sive investigation by the Internal Revenue Service showed 
that the defendant had no substantial non-taxable sources 
of income available to him. 


What makes the case unusual, however, is not som 4 
the size of the expenditures—corruption in the New Y 
City Police Department having been as rampant as it 


We have annexed hereto Gov. Exhibit 197, which sets forth 
expenditures for each of the years at issue (Appendix, infra, 
la-5a 


conceal 
detena: 


his taxes. 


The only “explanatl 
the source oi uny ot 
Was provided DY Nis reratlve A | 
attempted to help their children” | Tr. . As his lawyer 
told the jury in his opening statement ' Tr. 16-18): 


Bjasically, when you blow away 
this cause will center on three ma 
items are as follows 
of my client where he 
children in 1958; the 
on Kimball Avenue w! 
brother now reside; and 
Mercedes Benz automobile whic 
sessed by my client’s wife and 


name of his mother-in-law. 


The story that the evidence 
involves mainly two people. 
the mothers on each side of a ma 
mother, Mrs. LaManda, and my 
mother, Mrs. Fabio. These women 


hear from the witness stand are 


in years. They are their sixties. 

that they are from the old school, so to sp 
perhaps indulging in a distr{ust| of banking in- 
stitutions, having lived through the depression 
They may embrace the credence of when it cor 

to money there is no safer place than home. 


} 
| 


And the evidence will 


mother-in-law, his wife’s mothe 


show 


Set ve 
P ce Co 


dated December 


] 
Mude possible ol 


in 1968. She made this possible by cashing 
hour savings ce tificate 
imount of $5,000 that belonged to her sister, 
a Woman by the name of Bridget Stefano. In 
1971 my client's mother-in-law bought for het 
daughter a Mercedes Benz automobile. 


With regard to the purchase of the property 
that I referred to on Kimball Avenue where my 
client’s mother resides, where his brother resides, 
this is a closely knit family. This purchase took 
place in 1969. The buik the money came from 
my client’s mother.” 


Of course, Lieutenant Intrieri did not take the stand, but 
chose, instead, to leave to his relatives, including his 
mother, his mother-in-law and his brother, the impossible 
task of explaining how deceased relatives, some of whom 
had meager incomes themselves, had accumulated large 
cash hoards, and why, when they kept money in banks, 
they kept this cash at home. Moreover, he also left to 
them the task of explaining the reason for the complicated 
manner in which this cash was laundered to make it 
appear that it was the product of money accumulated 
in savings accounts. Although these witnesses were called 
by the United States for the purpose of negating the 
presence of non-taxable sources for the defendant's ex- 
penditures, the defendant adopted the substance of their 
testimony in making his defense ‘Tr. 16-20). 


This, then. is an overview of an income tax case, 
predicated on the expenditures method of proof, which 
we shall detail more fully below. 


B. The 1968 Cash Expenditures 


In 1968, having declared a gross income of $18,181, 
the defendant expended some $43,322.59, which did not 
include ordinary cost of living expenses. Of this amount, 


the defendant | SLO 
purchase au house 


mary. 


lished that, on June 

fendant entered int 

new home at 33-6 

Babio opened ul 

amount of 85,000.00 eac 

and Loan Association. 

certificates of deposit, these 
in return for 
monies on de} 


tne princi) 


imposition of 


The $20,000 for these four accounts belonged to Mrs. 


, e $2408 r 
Babio = = ¢ and Cal ) \ } 1 
‘ ‘¥ aif v¥ 


in the name of Mrs. Babio and her nephew (who was a 
minor!. According to Mrs. Babio, the account was in her 


name. rather than her sister's name, because her sister 
} 


was too ill to go to the bank to deposit or withdraw money 
herself. 


Although the 320,000 
count by Mrs. Babio ane 
deposit, In order to 
215), on Septembe) 
four certificates of d sit wer doout tat a substan- 
tial penalty’, and ¢ in the amount of $20,000.00 
Was issued to Mrs. Babi ," augnier, the lef dant’s wife, 


Rosemary Intrieri. This check, comprising the life savings 


of Mrs. Babio's Sister, Was ultimately used for the 
purchase of the defendant's new home, the closing for 
which took place on September 25, 1968. 

On September 27, 1968, two days after the closing, 
$20,000.00 in cash was redeposited in a savings account 
in the name of Mrs. Babio’s sister at the Flushing Fed- 
eral Savings and Loan Association (Tr. 165-168). The 
explanation for this curious series of transactions, as 
given by Mrs. Babio, is as follows: 


Sometime after the four $5,000.00 certificates of de- 


posit were opened, Mrs. Babio claimed to have had a 
discussion wit 1 her siste , in Which Mrs. Babio told her of 


her daughter's need for assistance in the purchase of a 
house, and her sister suggested that Mrs. Babio take the 


$20,000.00 which had just been placed in certificates of 
deposit (Tr. 220): 


“We were discussing and she said. ‘You know, 
I have that money there. I’m not going to use it.’ 
Because she had that money there for her son. 
‘And if your daughter needs it, she could have it.’ ” 


When asked whether she had discussed how she expected 
to repay her sister, Mrs. Babio responded (Tr. 220-221): 


“Q. And did you indicate to her how she would 
be paid back? A. How? I told her that she would 
get it back. I didn’t have to tell lier how. I 
wasn't going to take the money away from her. 


Q. We know that, Mrs. Babio, but I’m asking 
you if you told her who was going to pay her 
back? A. Whoever. My daughter. Myself, my 
son-in-law. 


Q. And did you tell her when she was going 
to be paid back? <A. No. 


Babio exX- 
tion with 
him she 

“right 


husband told 


ld » not to worry. 


P 9 
should not worry? 


mone\ 


Q. Where did h 


» Work and back. 


Q. Well, did hi e vou a check in an 
velope or did hr ‘ u cash? <A. No, it was 
h t Was casi Because my husband 
felt he had money.” 
When asked w! isked her husband why he 
had not kept the $20,000 in a bank. she responded (Tr. 
235): 

“Oh. I have asked him wh i married him. I 

didn’t have to ask hin ‘new that he didn’t be- 

lieve in banks.”’ 


He just didn’t be- 


‘He was brought up that way 
lieve in bank lon’t know why.” 


This story, which seen hen) “ 


its face, was conclu- 


sively shown to be fal 


First, Mrs. Babio admitted that on the very day she 
gave the defendant and his wife the check for $20,000.00, 
she and her husband had over $12,000.06 in joint bank ac- 
counts |(Tr. 244-245). Indeed, when in 1960, Con Edison 
took over the operation of the facility at which Mr. Babio 
was employed from the City of New York, and Mr. Babio 
chose to withdraw in a lump sum his pension contribution 
of $3,400.00, he deposited the check into his bank ac- 
count (Tr. 622 


Second, Mr. Babio, a laborer at a power house who 
held the same job for 35 years prior to his retiren.ent in 
1970, hardly earned enough money to have accumulated 
a cash hoard of $35,000 | Mr. Babio is also alleged to have 
been the source of a $15,000 cash expenditure in 1971). 
Thus, Mr. Babio’s net take home pay in the ten years prior 
to his retirement from his job with Con Edison averaged 
approximately $6,900 per year | Tr. 349). And his yearly 
earnir in the years prior to 1960 were considerably 


"es 
smaller | Tr. 970, 330-334, 344). Moreover, in 1967, ina 
financia! statement filed in connection with the acquisition 
of a co-operative apartment, Mr. Babio indicated that he 
had $8,000.00 in bank accounts and “some” stocks and 
bonds ‘Gov. Ex. 194a!. He did not list any other assets. 


Third, when Mr. Babio made any significant cash ex- 
penditure of his own, he withdrew money from his bank 
account, rather than from any alleged cash hoard, as he 
did when he purchased ne co-operative apartment for 
$3,500.00, and when he loaned his son money to purchase 
an apartment in the same building. 


Finally, in an interview with a personnel representa- 
tive of Con Edison in 1968, prior to Mr. Babio’s retirement 
in 19°9. Mrs. Babio expressed her concern about their 
future financial picture ‘Tr. 970).- Similar expressions 


Mrs. Babio was vold that the pension was so small because 


Mr. Babio’s average earnings over 42 years were so low (Tr. 970) 


ion of the yea 
1968, th ome 
of $18,181 en } os disputed only 
$20,000 of $29.5 which w: ized to purchase his 
house he foregoing e ly disproved his claim 


hat this money Was % in f which his deceased father- 


in-law Was 


C. The 1969 Cash Expenditures 


In 1969, having a g) income of $15,712, the de- 


fendant had cash end ' of $60,553.19, which did 


not ‘lude ine rains l ving expenses. Of this. 


which was used 
brother, and an 


766 and 768 


companied OV a strane tate b n as oO the source if 


money anu the manner in which it was expended. 


cial history, that Nicholas Intrieri would have been the 
last person to purchase two homes for $51,500. Nicholas 
Intrieri, who had tive children, had a total reported in- 
come of little le n 512,000 for 1967, 1968 and 1969; 


and, in 1970, the vear after the houses were purchased, 


he had so little income that he did not file any return, and 
his five children were supported by the defendant (Tr. 
28-29, Gov. Ex. 3 Yet, he claimed to have financed 
the purchase in the following manner 


First, Nicholas Intrieri said he managed to accumulate 
a eash hoard of $11,000 over the years which he 
kept in a tin box at hom Tr. 483-484). The reason 
for having kept the money at home, when at the same 


time he had money which he kept in the bank, was that 


‘This particular money that I saved outside— 

I did have money in the bank at this time. I also 

had this money. This money—-again, to me, it was 

putting in toward a retirement plan. That is what 

I am trying to say. I wasn’t overly interested in 
the interest that it might be drawing.” 

Second, Nicholas Intrieri admitted receiving $10,000 

in cash from the defendant in 1969. This he received 

in two installments of $5,000 each in brown paper bags 

(Tr. 480-483). 


1] 


(On the basis of this testimony alone, and the undisputed 
evidence as to other expenditures, the defendant was 
shown to have expended substantially in excess of his re- 


yorted income, even one necepts the explanation for the 


es ar revisinied 
sources of the remaining 834,73! 


.73 used toward the pur- 
chase of the Kimball Avenue properties !. 


Third, Nicholas Intrieri testified that he received 
$36,000 from his mother, Julia Intrieri Lamanda (who 
had remarried after the death of her first husband, 
Domenie Intrieri!. The manner in which this money was 
allegediv accumulated is truly a tale; for this money was 
the product of three separate cash hoards, accumulated by 
her deceased mother-in-law, Marie Intrieri, by her de- 
ceased first husband, Dominick Intrieri, and by herself. 


Mrs. Laman: testified that prior to her death, Marie 


Intrieri had accumulated $10,000 in cash in a box in the 


floor of the basement the home they occupied together, 
and another $2,006 in a trunk in the bedroom closet. This 
testimony was given in the face of clear evidence that 
Marie Intrieri. who left a will, had numerous vank ac- 
counts ‘and, i: deed had kept money in banks throughout 
the depression!. Moreover, this $12,000 was not listed as 
naving been part of Marie Intrieri’s estate. 


Another $3,uu0 of $30,000, was the product of 
cash allegedly accumu’ at home by Domenick Intrieri, 
although he, too, had kept money in vanks throughout his 
life, and, indeed, prior to his death wav shown to have 
made periodic withdrawals of interest (Gov. Ex. 146). 
Finally Mrs. Lamanda herself claimed to have saved 
$15,000 at home, even though she also had kept money in 
banks (Tr. 576-5711. This fund was allegedly accumu- 
lated from money given to her by her children over the 

th her «Tr. 565-566). Thi 
testimony was relied upon by the defendant even though 
his mother was apparently so poor that, in 1967, the de- 
fendant claimed her as a dependent on his tax returr: 


and stated tha 1% Was the sole source of her support 
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Se much for the source of this income. Here again, 
however, the monies from the cash hoards did not make 
their way directly from tin box to the seller of the house. 
A laundering process similar to that used by Mrs. Babio 
in 1968 was employed here. Without burdening the brief 
with the precise details, it suffices to say that, after the 
contract of sale was signed and prior to the closing date, 
the monies allegedly accumulated by “Sicholas Intrieri, 
and Julia Lamanda, were deposited in various amounts 
and on different dates over a period of a month, in numer- 
ous banks. In the case of Nicholas, it involved the opening 
of new accounts, and, in the case of Mrs. Lamanda. 
deposits in existing accounts, some of them long dormant, 
and at a bank distant from her home. Needless to say 
following the pattern, these monies were withdrawn within 
weeks, 'f not days of their deposit, in the form of checks 
used toward the purchase cf the two adjoining houses. ' 


Here, as ir 1969, there cannot be the slightest doubt 
that the defendant’s expenditures far exceeded any of 
his reported income. Indeed, as already stated, the 
$10,000 in cash which Nicholas Intrieri said that his 
brother gave him in 19¢°2 toward the purchase of his 
house, along with the undisputec expenditures which total 
almost $16,000, which did not include ordinary cost-of- 
living expenditures, substantially exceeded the defendani’s 
reported income of $15,812.00. 


D. The 1970 Cash Expenditures 


In 1978, the defendant reported a gro-- income of 
$24,2F4.00, and was chavged with making expenditures 
of $3,254.67, which did not include ordinary cost of 


After the houses were purchased, the defendant provided the 
monies to pay the cost of fire insurance (Tr. 59-62). There were, 
mortgage payments. 


living expenses. These expenses must have been sub- 
stantial, because it will be remembered that in this vear, 
the defendant, also supported the four children of his 
brother, Nicholas Intrieri. The only significant item which 
the defendant disputed was the increase in his bank ac- 
counts of approximately $9,118.72. There was, however. no 
dispute that there had been such an increase. Instead 
the defendant alleged that it had not been shown that 
there was no non-taxable source for this money. Of 
course, the defendant—as was his right-—offered no ex- 
planation as to the source of these monies. We shall 
shortly deal with the argument regarding the failure to 
negate a non-taxable source for the defendant's expendi- 
tures, Suffice it to say that, for the third straight year, 
the defendant's expenditures exceeded his reported income 


by a significant amount and that these expenditures in- 
t] 


cluded the purchases of such ‘luxury” items as expensive 
furniture and draperies ‘costing in excess of $6.000) 


which were paid for in cash. 


E. The 1971 Cash Expenditures 


Ir, 1971, the defendant had a reported income of 
$24,886, and was charged with expenditures of $70,023. 14, 
Which did not include ordinary cost of living expenses. 
There were oniy two significant disputed items. The first 
Was an increase in the defendant’s bank accounts of 
$19,640.35. The dispute was not over the size of. the 
increase, but whether a non-taxable source for this money, 
for which no explanation was offered, had been negated.‘ 
The other disputed item was a $15,000 cash purchase of a 
Mercedes Benz. Here, again, the late Mr. Babio is said 
to have been the source of these funds. Mr. Babio. it wil] 


dispute in this regard, since 
United States, that 
1971 were from. a 
he had inherited in 
‘nited States that, even crediting 


‘ 


his expenditures still exceeded 


See Appe dix, infra, Pp. 9a 


14 


be recalled, had also allegedly provided $20,000 in cash 
for the defendant's home in 1968. 


It seems that in the early part of 1970, prior to his 
death, Mr. Babio told his wife Florence that he had 
promised to buy their daughter, the defendant's wife, a 
ear (Tr. 258). And, for this purpose, he gave his wife 
Florence $15,000 in cash (Tr. 260): “My husband had 
given it to me to give to her but he—but—he didn’t live 
to see it.” The scene in which the cash was handed over 
to Mrs. Babio was described by her as follows (Tr. 262- 
264): 

Q. Where was it—where were you when your 
husband gave you that 14 to $15,000? A. I don’t 
remember. I was home. I was— 

a . a 
He said he had a surprise for Rose Marie, my 
daughter. And I asked him what was it and he 
showed me. 

Q. And how did it look when he showed it to 
you, was it in an envelope? A. Yes. 

Q. The same kind of envelope that the $20,000 
was in? Or similar? A. Yes. 

Q. Were you surprised? A. I was thrilled. 

Q. You didn’t know he had $15,000 or 14 to 


$15,000, is that .orrect? A. No, I didn’t know 
how much he had. I knew he had money. 


Q. He kept that money in your house? A. He 
might have. I have no idea where he kept it. 


. a 7 
Q. And I take it you took that 14 or 15,000 and 
put it in the metal box in the apartment? A. Yes. 
Q. You kept it in your metal box until later 

that year? A. And I told my daughter.” 

* * o 
And so it was that in 1971, Rosemary Intrieri, the wife 
of a New York City Police Lieutenant, was able to 


purchase a brand new Mercedes Benz for 315,000 in cash, 
rs to go along with the fur coat she purchased in that year 
for $3,114.00, 


We need not here reiterate the evidence with regard to 

e late Mr. Bab issedo at pp. S-9) svpra, which con- 
clusively established the falsity of a story which is so im- 
plausible on its face; for it is plain that again in 197], 
the defendant's expenditures far exceeded his income, as 


the jury found. 


ARGUMENT 
POINT | 


The evidence established with reasonable cer- 
tainty that the expenditures made by the defendant 
were not made from income earned in prior years. 


The defendant argues that “the government failed to 
establish with reasonible certainty the amount and nature 
of the assets available to him at the commencement of the 
prosecution years, so as to negate beyond a reasonable 
doubt, the fact that any funds expended by the defendant 
during the years embraced by the indictment had not, in 
fact, been received by him prior thereto” (Br. 22).  Al- 
though the defendant's brief contains an almost endless 
and sometimes confusing discussion of the law (Br. 13- 
22), the basic principles to be applied here are essentially 
undisputed. And, we submit, that the United States has 
amply satisfied its burden of establishing with reasonable 
certainty that the defendant’s expendiiures in the years 
in question, 1968-1971, were not the product of assets 
which the defendant had earned in prior years and had 
available to him. This, of course, is all that need be 
shown in a cash expenditures case. Taglianetti v. United 
States, 398 F.2d 558 (CLA. 1, 1968), affirmed, 394 U.S, 
316 (1969): United States v. Fisher, 518 F.2d 886 (C.A. 
2. 1975;, certiorari denied, — U.S. — (1976); United 
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H1ANneo, F.2d —, No. 75-1244, Slip op. 3099 
.A. 2, April 8, 1976). 


The nature of the evidence was threefold: First, the 
testimony of his wife as to her knowledge of the de- 
fendant’s net worth as of early 1968. Such evidence 
was apparently held sufficient by itself, in ('nited States 
v. Fisher, supra, 518 F.2d 836, 841, to establish the 
nature of the defendant’s assets at the time of commence- 
ment of the period during which he is being charged with 
evading his taxes. Second, an exhaustive investigaticn 
by the IR.S. to discover any possible income which he 
may have had in the years prior to 1968. Such an in- 
vestigation has been expressly approved as a method of 
establishing the absence of any assets at the time of the 
commencement of the peviod during which he is being 
charged with evading his taxes. See United States Vv. 
Bianco, supra, Slip op. 3102-3105; United States v. 
Schipani, 362 F.2d 825 (C.A. 2, 1966), vacated and re- 
manded, 385 U.S. 372 (1966). Third, the United States 
conclusively negated the defendant’s own explanation fcr 
the large bulk of his expenditures as it was required to 
do under the holding in Holland v. United States, 348 
U.S. 121, 186 (1954 


We proceed now to detail that evidence. 


In April, 19u-, the defendant was divorced from his 
wife of eleven years, Joan Intrieri (Tr. 91-92). Prior 
to the divorce, a separation agreement was entered into 
pursuant to which she received the bulk of the marital 
property, including the proceeds of a $6,000 joint savings 
account (Tr. vi!, a half-interest in the family home in 
which she continued to reside (Tr. 94), and the family 
car (Tr. 94).° Mrs. Intrieri, despite the unhappy ending 


Mrs. Intrieri was also awarded $100.00 a week in alimony 
and child support. Although these payments were initially paid 
by check, they were later made in cash (indeed, 90% of the pay- 
ments were in cash). (Tr. 96 


to het rriage, nevertheless was a_ friendly 
whom the defendant had treated generously in the years 
ing their divorce (Tr. 99-102). She testified, how- 
ver, that she did not know of any assets available to the 
defendant ‘other than those accounted for in the case-in 
chief, and shown not to have provided the source of the 
expenditures!, ner did she know of any sizeable amount 
of cash available to him at the time of the divorce (Tr 
§6-97, 1141. This testimony of the defendant's wife of 
eleven years, who presumably had an interest in learning 
the full details of her husband's finances before entering 
into a financial settlement, and who after eleven years of 
marriage would have had a fairly good idea of his ap- 
‘t worth, constitutes reasonably certain evi- 
dence of his financial condition in 1968. See United 
States v. Fisher, 518 F.2d 836, 841-842 (C.A. 2, 1975), 
certiorari denied, — U.S. — (1976). But in this case 
there was more. Not only was it shown that none of 
the known assets which the defendant had in hand in 
1968 provided the source for the expenditures with which 
he was charged, but a determined and exhaustive effort 

was undertaken to discover any possible assets. 


Wis show? hat the defendant's second wife, 
Jabio, whom he married in 1968, had no 
resources at the time of the marriage (Tr. 121- 


Ve \f Lo die Wiel ; e, sne WwW 


supported by ‘parents (Gov. Ex. 188'.° Moreover, the 
Internal Revenue Service undertook an extensive investi- 
vation into every possible source of non-taxable assets 
which could have been accumulated prior to the years at 


issue 


In order to determine whether the defendant had 
inherited any assets for which he had not already been 


the defendant, Rosemary 
woount | her prio 

Tr. 950-954), and the extent 
ted that it was vet anoth 


which tax had been avoided (G 
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credited, the records of the Surrogate’s Court in the five 
counties of New York City, us well as other counties in 
which relatives resided were checked (Tr. 999). Similar 
inquiries were made to determine whether any assets had 
been obtained through purchase or sale of property, in- 
cluding chattel mortgages ‘Tr. 999-1000). Inquiries were 
also made at the central indices of larger banks of New 
York City «ind no accounts other than those already 
credited to the defendant and accounted for, were found 
(Tr. 1001). Banks in the vicinity of the defendant's 
residence, his place of employment and areas where he 
cashed payro!l checks, were also canvassed with similar 
results (Tr. 1001). In addition, inquiry was made to 
major credit agencies to determine if any loans were made 
by the defendant or his wife, a check was made of gift 
tax returns of his relatives to determine whether he was 
the recipient of any gifts, the New York Insurance Index 
Bureau was checked to see if the defendant or his wife 
had received any insurance settlements, and the records 
of the United States Treasury were checked to determine 
whether the defendant or his wife had cashed any savings 
bonds during th period in question. The response to all 
these inquigies were negative (Tr. 1002-1003!. Moreover, 
an income tax return filed in 1967 showed no additional 
source of income in that year by way of bank accounts, 
real estate or stock which were not accounted for in the 
case-in-chief ‘Gov. Ex. 209). 


The totality of this evidence, we submit, was more 
than sufficient to establish that the defendant’s resources 
at the start of 1968 did not and “could not have contri- 
buted at all to his expenditures during the years in ques- 
tion”. United States v. Bianco, - F.2d —, No. 75-1244, 
Slip. op. 3099, 3192 A. 2, April 8, 1976). And, it 
closely parallels the proof in United States v. Bianco, 
supra. There, in response to similar evidence of an ex- 
haustive search for assets, the defendant who “presented 


Although the record does not so indicate, the income tax 
returns for prior years were 10 longer available when the investi- 
gation of the defendant began in 1975 
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no defense and no evidence” argued that “the prosecution 
had failed to negate the possibility of a so-called ‘cash 
hoard’. ‘Slip op. 3104-3105). In rejecting this claim, 
in the absence of any evidence of the defendant to support 
the likelihood of a cash hoard, this Court observed ‘Slip 
op. 3105): 

“Of course, as in any criminal prosecntion, 
the defendant is under no obligation to prove any 
particular set of facts, including the existence of a 
non-taxable source, such as a ‘cash hoard’ from 
which his expenditures were made. But once the 
government has introduced sufficient evidence from 
which the jury could conclude with reasonable ce.- 
tainty that no such assets existed, the defendani 
remains silent at his own peril. Holland v. United 
States, supra, 348 U.S. at 138-39: United States Vv. 
Penos, 452 F.2d 217, 220-21 (5th Cir. 1971). 

rt. denied, 405 U.S. 1065 (1972 . United States 
V. Shipani, supra, 362 F.2d at 830.” 


Here, of course, as we have shown, the defendant. 
through his relatives, claimed that the large bulk of his 
expenditures were the product of cash hoards maintained 
by his relatives. Indeed, as to these expenditures, his de- 
fense was totally inconsistent witk any claim that he had 
earned or accumulated the cash in the years prior to 1968. 
Yet, as we have shown, the United States not only negated 
with reasonable certainty the existence of prior assets, 
but conclusively demonstrated that the cash for the post- 
1968 expenditures did not come from the defendant’s 
relatives. In short we fully satisfied our obligation to 
check out explanations as to sources of those expenditures 
which were “reasonably susceptible of being checked.” 
Holland v. United States, 348 U.S. 121. 138 (1955). 


The defendant's arguments to the contrary, allegedly 

; 7 geal) 

based upon “an examination of certain portions of the 
trial record” «Br. 22) are frivolous: 


1. The defendant begins that examination by noting 
that “{ujnlike most net worth or expenditure cases, the 
defendant was never questioned by the government to as- 
certain his net worth or available assets immediately 
prior to the prosecution years "Of course, the defendant 


fails to note that he w: offered the opportunity to testify 


versonally before the grand jury prior to his indictment, 
| ‘ jury | 


but he refused to do so; apparently he felt comfortable 
allowing his relatives to speak for him. Moveover, there 
Was nothing to prevent him from offering any further 
explanations as to the source of his income 

2. The next “strong indication of the government’s 
failure to present an opening net worth” is allegedly to 
be found in the response to the defendant's bill of particu- 
lars (Br. 23). There, in response to the request to set 
forth with specificity the defendant's ‘net worth at the 
commencement and termination of the taxable period,” the 
United States responded by stating “not applicable.” 


The response to the hill of particulars was plainly 
correc In a cash exp nditures case, unlike a net worth 
case, the United States need not make a formal statement 
as to the defendant's net worth at the starting point. As 

this Court observed in United States Vv. Fisher, supra, 518 

F.2d at 842, n.7: 
“The major distinction, as noted above, is that 
the quantum of proof required under the cash 
expenditure theory, as distinguished from the net 
wuith theory, is the reasonable showing of the 
available sources cf funds during the years in 
question rather than a formal net worth state- 
ment.” 


3. Next the defendant points to the alleged absence 
of a discussion of a starting point or opening net worth 


2] 


in the opening statement of the Assistant United States 
Attorney. And he claims that there was absent in this 
case the usual effort on the part of the government to 
“intensely scrutinize |the| taxpayer's past financial his- 
tory in order to worn ‘ss or lena credence to its assessment 
of the taxpayer's opening net worth” (Br. 24-25). 


Here again, of course, it must '. kept in mind that in 
a cash expenditures case, the proof as to opening net 
worth is satistied simply by “a reasonable showing of the 
available sources of funds during the years in question - 
rather than a formal net worth statement.” United States 
V. Fisher, supra. More significantly, the evidence adduced 
at trial did reflect an intense scrutiny of the defendant's 
financial history. And, finally, the opening statement of 
the Assistant United States Attorney dealt extensively 
with what at that point appeared to be the only explanation 
upon which the defense rested, i.c. that the money used 
tor the large bulk of the expenditures was supplied by tne 
defendant's relatives (Tr. 11-13). Indeed. it is ironic, 
in light of the emphasis placed upe:. this issue on appeal, 
that the opening statement of the defendant did not even 
suggest that the expenditures were derived from earnings 
in the years prior to 1968. To the contrary y, the defense 


+ 


that was stressed. that the defendant's relatives were 
that source of the monies for these expenditures, is plainly 


inconsistent with the claim that the monies were earned in 
prior vears. It was only when the testimony of his rela- 
tives was discredited in the case-in-chief, that the defend- 
ant fell back on this defense. 


4. The defendant also faults the United States for 
failing to introduce the defendant’s tax returns for five 
years prior to 1968. 


But, by the time this investigation 


began in 1975, the only pre-196 return that had not been 


destroyed by the Internal Revenue Service was the 1967 


retu ‘nN And that return, as we have already observed, 
provided no additional source of income to justify the 
post-1968 expenditures. Thus the failure to examine these 
returns hardly supports defendant's claim that a “thor- 
ough investigation was not undertaken (Br. 25). 


5. The final, and perhaps the most specious of all of 


the defendant's arguments on this issue, is that the appli- 
cation of the United States to reopen its case-in-chief, 
after the defense case, to show that two relatively insigni- 
ficant sources of assets ($2,006 in two savings accounts) 
available in 1968 remained with the defendant's first wife, 
is “another indication of the inadequacy of the govern- 
ment’s presentation of the defendant's opening net worth” 
(Br. 27). This argument hardly warrants a response. 


In sum, the evidence that the defendant evaded his 
income taxes Was overwhelming. And, it was buttressed 
by the nature of his extraordinary expenditures, and 
the etforts made to conceal its true source. Moreover, 
the belated argument that the investigation into his pre 
1968 assets was inadequate and that it failed to negate 
significant assets available to him prior to 1968, is flatly 
contradicted by the record and by the absence of a shred 
of evidence to suggest that he had any such assets. See 
United States Vv. Bianco, supra, Slip op. p. 3105. 


Interestingly, Part 9 9327.1(4) of the Internal Revenue 
Manua ipon Which the defendant relies (Br recommends 
only that ‘available’ returns for the five years » 1967 be 
examined 
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POINT Il 


The District Court properly discharged its judicial 
functions and did not deprive the defendant of a 
fair trial. 


The defendant has cited five isolated instances which 
took place during the trial, two of which were out of the 
presence of the jury, and, to only one of which was a 
timely objection voiced at trial, to support his claim of 
impropriety by Judge Judd. We submit that none of the 
instances of alleged judicial misconduct were, in fact, 
improper and that any alleged impropriety was harmless 
in light of the overwhelming evidence of the defendant's 
guilt. We proce d now to a more detailed discussion of 
these allegations. 


1. The tirst insta:ce of judicial impropriety allegedly 
occurred during the cross-examination of Robert Muir, an 


officer of the Manufacturers Hanover Trust Company. 
Mr. Muir had been called to testify to increases in bank 
accounts in the d fendant’s name in 1970 and 1971. On 
cross-examination, the defendant’s counsel put the follow- 
ing question: 


Q. Do you know of any other way of deter- 
mining whether or not those deposits and how 
much of those deposits meee in check were taxable 
or non-taxable income wit respect to those ledger 
cards in front of you? 


The following colloquy, then ensued (Tr. 847-848) : 


The Court: I don’t hear anything from Mr 
Puccio but perhaps you will explain to the Court 
how you can tell from the face of-the.check whe- 
ther it is taxable or non-taxable? 

Mr. Cintolo: For izstance, refunds are non- 
taxable; returns of a capital investment are not 
taxable 


The 


district 


The Court 


Pruden- 

to them and 

he told me it was the casning 
t insurance | would know that 


Income, 


the nited States 
and 1e% told me 


ivments oa! 


he able to 

it was for 

‘k was di iwn for the 

vestments or repayment of 

i would be non-taxable. 

The Court lave not heard yet of capital 


investments or 


defendant all (r th: “this :nterjection” by the 


court Was “an unnecessary intrusion upon the 


ranscript 


fendant t 
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trial proceedings and tended to express the court's opinion 
to the jury that the burden of proof rested upon the de- 
fendent to prove the existence of non axable receipts” 
(Br. 51). 


This claim is without substance as the absence of 
any objection or request for limiting instruction at the 
time amply demonstrates. Judge Judd’s question simply 
did not suggest, either expressly or implicitly, that the 
burden of proof rested upon the defendant “to prove the 
existence of non-taxable receipts”. And, of course, Judge 
Judd gave a more than ample instruction on tis issue 
when he charged the jury. 


Nor, we submit, can his question be fairly character- 
ized as an “unnecessary intrusion”. A federal judge sits to 
see “that justice is done before him” and “it is his duty 
to <oe that a case on trial is presented in such a way as 
to be uiderstood by the jury as weil as himself.” Accorw- 


incly, he “should not hesitate to ask questions for the 
puinose of developing facts; and it is no ground of com- 
plaint that the facts as developed may hurt or help one 
side or the other.” Simon v. United States, 123 F.2d 
80. 83 (C.A. 4), certiorari denied, 314 U.S. 694 (1941); 
United States v. Rosenberg, 195 F.2d 588, 594 (1952) 
certiorari denied, 344 U.S. 838 (1952). 


Here it is plain from the response of the defendant's 
counsel, that the question he put to the witness was point- 
less and possibly confusing. Quite cbviousiy, it is im- 
possible normally to tell from the face of a check whether 
it constitutes taxable income. Anu the response of de- 
fense counsel indicated as much; for, he said only that 
infermation obtained from the fact of the check could 
merely provide a basis for further inquiry. Judge Judd’s 
question, which elicited this clarification, was perfectly 
proper. 


°F 


2. The defendant's next claim is that the trial judge 


acted improperly “in calling to the government's atten- 
tion, sua sponte, possible capital gain consequences of 
a specific transaction involving the defendant during the 
prosecution years and thereafter allowing the prosecutor 
to negate and contradict the stipulation entered into by 
the Government * * * regarding this transaction” (Br. 


27, 31-35). 


This claim is also without substance. The evidence 
established that in 1948 the defendant had inherited a 
piece of real property which was sold in 1971. Although 
the defendant did not record this transaction, as he was 
required to do on his income tax return, the United 
States stipulated, as the defendant correctly observes, 
that “the receipts acquired by said sale would be credited 
to the defendant as non-taxable assets available to him 
for expenditures alleged in the prosecution year 1971” 
(Br. 32). 


When this pretrial agreement was again restated at 
the trial Judge Judd, out of the presence of the jury 
‘ir. 1028), inquired as to the reason for the stipulation, 
and after some colloquy he observed—again out of the 
presence of the jury—that although “{i]t may have been 
a stipulation without factual base * * *, if the government 
makes a stipulation, I will take it” (Tr. 1030). 


The record, contrary te the defendant’s claim ‘Br. 
33), does not show that the Assistant United States 
Attorney, prior to the conclusion of this colloquy ‘asked 
to be relieved of his stipulation.” And, indeed, at no 
time did he make any argument inconsistent with that 
stipulation. Subsequently. Judge Judd did permit further 
questioning, with regard to this transaction, but solely for 
the purpose of showing that regardless of whether the 
defendant received a gain or loss, the transaction should 
have been recorded on Schedule D, and the failure to 


do so was relevant on the issue of the defendant's intent 
to file an honest return (Tr. 1089). We deal more 
fully with the propriety of that ruling in Point III. It 
suffices to state here, however, that the testimony ad- 
mitted did not in any way undermine the pretrial agree- 
ment that the receipts received from the sale of the 
house would be credited to the defendant as non-taxable 
assets available to him for the expenditures alleged in 
1971. And the very testimony and colloquy of Agent 
Valenti and the tax expert, Sidney Buchbinder, cited 
by the defendant ‘Br. 33), reflect adherence to that stip- 
ulation and to the limited purpose of their testimony (Tr. 
1088, 1101, 1102, 1104-1105). 


3. The defendant also makes the related argument, 
that it was improper for Judge Judd to have made the 
following statement with regard te the transaction in- 
volving the sale of the house ‘Tr. 1089): 


“IT am saying he should have filed Schedule D 
showing a gain or loss ’ that his failure to do 
so can be considered as bearing on his intent to 
file an honest return.” 


The defendant argues that this “action by the Court, 
without any prior testimony, explaining either capital 
gains, Schedule D’s, or the manner in which a capital 
gain would be normally reported, constituted testimony 
by the court adversely prejudicial to the defendant.” This 
argument is disingenuous as well as frivolous. 


The statement of Judge Judd is taken out of context 
from a colloquy explaining to the jury the limited purpose 
of admitting testimony regarding the sale of the real 
property in 1971 and its potential tax consequences. The 
colloquy began at page 1088 of the transcript, after a long 
side-bar discussion: 


The Court: Let me just tell the jury in con- 
nection with this that the $5,600.00 figure [as to 
the value of the property at the time it was in- 
herited is not being used by the Government to 
change the allowance he $21,000.00 that was 
received. But, the fa hat no report of gain or 
loss on the transaction was included in his tax 
return is being admitted as bearing on his intent 
when he prepared the income tax return for 1971. 


Mr. Aleh: May I approach the side bar? 
The Court: No. I have ruled. 


Mr. Alch: May J point out that your instrue- 
tion to the jury allows the jury to infer that that 
figure represents the purchase price and it wasn't 
the purchase price. 


The Court: I am saving he should have filed 
Schedule D showing a gain or loss and that his 
failure to do so can be considered as bearing on 
his intent to file an honest return. 


It is obvious that, in context, Judge Judd was merely 
emphasizing tne I'mited purpose for receiving the testi- 
mony, rather tha. improperly interjecting his own opin- 
ion to the jury. Moreover, shortly after the colloquy, the 
next witness, a tax expert, provided the evidentiary basis 
for Judge Judd’s instruction (Tr. 1101-1106) 


4. A further exainple of al!cgediy “improper judicial 
intervention” cited by the defendant is Judge Judd’s 
question, after having observed the expenditure charts 
intended to be offered into evidence by the government, 
asking why the defendant was not charged with ordinary 
living expenses (Tr. 1030). 


This question, which the defendant neglects to point 
out, Was outside the presence of the jury ‘ r, 1028), 
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and to which no objection was taken, could not have in 
any way prejudiced him. Moreover, it obviously reflected 
little more than the curiosity of an inte!ligent and able 
district court judge. 

5. The final act of judicial imprupriety cited by the 
defendant is the brief comment on the evidence made 
by the district court judge. Judge Judd at the close of 
his charge told the jury (1289): 


“A federal judge has the right to comment on 
the evidence but I won't ‘ry to marshal and 
analyze it. You've listened to a long analysis by 
the Government. You've listened to an analysis 
and interpretation of the evidence by the defend- 
ant. 


am not going into any details about that. 


I will point out we have an urusual case here 
First, in the coincidence of three aifferent people 
who had cash hoards. 


Secondly, three of the Government’s witnesses 
it has asked you to believe in part and disbelieve 
in part.” 


These comments were perfectly proper. It is settled law 
that: 


“The trial judge in a federal court may sum- 
marize and comment upon the evidence and _ in- 
ferences to te drawn therefrom, in his discretion. 
* * * The purpose of such summation and e.m- 
ment is to assist the jury in winnowing out the 
truth from the mass of evidence, much of it con- 
flicting, and perhaps placed out of focus by dif- 
ferent claims concerning its meaning and inter- 
pretation by the arguments of the parties. So 
long as the trial judge does not by one means or 
another try to impose his own opinions and con- 
clusions as to the facts on the jury and does not 


act as an advocate advancing factual findings 
of his own, he may in his discretion decide what 
evidence he will comment upon. His fairness in 
doing so must be judged in the context of the whole 
trial record, particularly the evidence and the argu- 
ments of the parties.” 


United States V. Tearing, 428 F.2d 865, 869 
1970). 

Judge Judd’s comments were well within the bounds 
of standards set forth above. Indeed, with respect to 
the second aspect of the case which Judge Judd found to 
be unusual, he merely echoed the comments of det .se 
counsel (Tr. 18). Moreover, Judge Judd repeatedly in- 
structed the jury that it was their privilege to decide 
which version of the facts they chose to eredit (Tr. 1284 Vs 
that it was within their province to resolve issues of 
credibility (Tr. 1288), and that nothing he said about 
particular pieces of evidence should “prevent you from 
making the decision bused on your own recollection of the 
facts” (Tr. 1290). 


Finally, while we believe that Judge Jvdd'’s comments 


were plainly appropriate, in iight of the overwhelming 


evidence conclusively demonstrating the falsity of “eash 


hoard” defense, any impropriety was harmless. 
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POINT Iil 


The District Court did not err in allowing a tax 
expert to answer a hypothetical question concerning 
the possible tax consequences of the sale of property 
by th: ‘Jefendant in 1971. 


We have previously observed in Point II that, although 
it was stipulated that the money received by the de- 
fendant from the sale of inherited real property in 1971 
wouid be credited to the defendant as a non-taxable asset 
available to him in 197!, evide ice regarding that trans- 
action was admitted because the defendani failed to file 
a Schedule D return detailing the transaction. The fail- 
ure by him to do so was relevant on the issue of his intent 
to file an honest return. The defendant's argument here 
turns on one question put to an expert witness. As set 
forth in the defendant's brief, the objectionable question 
is as follows ‘Br. 37): 


“Question: Mr. Buchbinder, you are an ex- 
pert, which has been conceded, in the computation 
of taxes, and I have one additional question for 
you. If an individual were to inherit property in 
1948 which was valued in 1948 at $5,600... . 


“Question: Taking into consideration the 
property in 1948 inherited was worth approxi- 
mately $5,600 and that the same property was sold 
in 1971, some twenty-two years later, and at the 
time over $20,000 approximately was received by 
the person selling it as profit, could you tell us if 
there was any tax due and owing based upen that 
transaction?” 


What the defendant omits is what followed afterwards 
(Tr. 1101-2102): 


Mr. Alch: Your Honor, I object on the grounds 
the government cannot have it both ways. They 
are giving the defendant a complete credit on non- 


tardvatle incon 


house and 


question you should 
usk is he flected in the income tax 
return. 


Mr. Puecio Al 


Q. How should the (ransaction, Mr. Buchbinder, 
be reflected in an income tax return for the year 
1971? A. It would be retlected as a long term 
capital gain. 


Q. What type of form is that reported on? 
On a schedule D 


Q. Which is attached to the return? <A. Yes. 


It is, therefore, appurent that the question as restated 
and answered merely -efleected the limited purpose for 
which the testimony was admitted. And, indeed, after 
furthe objection by the defendant. Judge Judd repeated 
to the jury his reason for permitting the question «Tr. 


1104-1105): 


“The Court: All I was allowing it for was to 
show the relevant schedule had not been included 
in the tax return and Mr. Buchbinder I think 
show iia why it is relevant. 


is 


1 will overrule the objection for that reason.2’ 

Moreover, contrary to the defendant's claim, there was 
evidence, in the form of an estate tax return, in the record 
as to the value of the property at the time the defendant 
inherited it (Government's Exhibit 155A, Tr. 1100) and as 
to the value at the time it was sold «Tr. 1019). 


But, in any event, it is plain when re. * in context, 


that no error, much less reversible error, was committed. 


33 


POINT IV 


The District Court did not abuse its discretion in 
admitting acts, in years not embraced by the indict- 
ment, on the issue of wilfulness. 


The defendant claims that reversible error was com- 
mitted with respect to the admissibility of two acts which 
occurred subsequent to the years during which he was 
charged with evading his taxes. This claim is without 
substance. 


1. The first line of evidence which the defendant 
finds objectionable is the testimony that in January, 
1972, the beginning of the year after the purchase of the 
Mercedes Benz automobile for $15,000 in cash which al- 
legediy was a posthumous gift of the defendant’s father- 
in-law, the defendant contracted fer the purchase of a 
Buick Electra Custom for which he later that year paid 
$6,021.05 in cash. 


This evidence, which was not alleged to be another 
criminal act, was plainly relevant to show that the de- 
fendant himself made it a practice to make large cash 
transactions, and to rebut the claim that the ..oney for 
other such transactions were supplied by others. Indeed, 
we do not understand the defendant to suggest that this 
evidence was not relevant. He merely argues that its 
probative value was outweighed by its usefulness. While 
we disagree, “the weighing of the probative value of the 
evidence against its potentially prejudicial effect is prim- 
arily for the trial judge who has a feel for the effect of 
the introduction of this type of evidence that an appellate 
court, working from a written record, simply cannot 
obtiin.” United States v. Leonard, 524 F.2d 1076, 1092 
(C.A. 2, 1975), certiorari denied, — U.S. — (1976). 


2. The second transaction about which the defend- 
ant complains involves testimony which established that 


in 1°75, the 
mobile from 
and that he : the sel to prepare an inve)e for 


$5,500, with the 1 $3,: » | mid in 


causn. 


Moreover, afte he grand jury investigation of the 


defendant began, and SUbpoOenas Were served, tne defend- 
ant called the person who sold him the car, asked whether 
he, like others, had been subpoenaed and then requested 


Se hed 


a corrected invoice «Gov. Ex. 


The evidence is relevant for a number of reasons 

shows a continuing pattern of eash transactions. and 
an affirmative act to conceal the transaction. Moreover. 
the effort tu obtain a corrected invoice after the grand 
Jury investigation began, showed evidence of guilty 
knowledge. Here, again, the evidence was plainly rele- 
vant, and for the sume reasons, previously discussed, its 
admission did not involve an abuse of discretion. See 
United States Vv. Leonard, supra. In any event, in light 
of other overwhelming evidence, its admission, if error. 
was harmless. 


POINT V 


The remaining two arguments of the defendant 
are without substance and require only brief dis- 
cus ion. 


1. The defendant argues that it was reversible error 
for the district court judge to have permitted the United 
States to reopen its case, after the defense had rested, 
to show that (wo $2,000 which the defendant had in bank 
accounts in 1968 remained with the defendant's wife. 
Joan Intrieri and were thus not available to him to 
spend in the years at issue ‘Tr. 1139). The decision to 
permit the United States to reopen its case was well 
within the discretion of the trial judge. Moreover, the 
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total assets involved were so insignificant when compared 
to the expenditure of $200,000 in the ears at issue, that 
even if these assets had not been negated, it would not 
have any significant impact on the strength of the case- 
in-chief. zt 

2. In his summation to the jury, the defense counsel 
strongly argued that the United States had failed to ne- 
gate the possibility that the defeniant had not previously 
earned the monies he spent in the years 1968-1971, and 
told the jury that, even if they were convinced beyond 
a reasonavle doubt that the defendant evaded his income 
tax, they still should acquit if itywas evaded prior to 
1968 (Tr. 1249). 


In rebuttal, the Assistant United States Attorney 
responded (Tr. 1257-1258): 


“I started out this morning by telling you 
what the defendant had available to him in 1968. 
Mr. Alch is suggesting to you that ; wu find that 
the defendant evaded his income tax return, but 
he didn’t evade his income tax in 1968, 1969, 1970. 
He evaded his income tax in prior years. 


In other words, he had unreported income from 
prior years. 


I submit to you there is no evidence {of} that 
lin the} case, for openers. 


Have you heard any evidence that the defend- 
ant evaded his income tax in prior years and [that 
im} the money that he spent during the years in 
question, there’s nothing like that in the record. 
A red herring. 


Mr. Alch: Your Honor, I’m going to object 
to that. That burden is upon the Government and 
not the defendant. There is an implication that 
there is a burden on our part. 
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The Court Well, I don't think 
meant the defendant was obligated 
I think Mr. Puccio could probably 
umount of evidence that there is and then question, 
whether that supports any idea that either unre- 
ported income or assets are unreported income 


that is not disclosed. 


Mr. Alch: Thank you, your Honor.” 


The claim that the comments of the Assistant United 
States Attorney constituted a “blatant reference” to the 
defendant's failure to testify, is simply without sub- 
stance. First, if monies were made in the years prior 
P 


to 1968, the defenda:.. was not the only person who 
could have testified to this fact, unless he printed the 


money himself. Second, these comments could not 
“naturally and necessarily be interpreted by the jury as 
a reference to the defendant's failure to testify” (Br. 461, 
and not even the defendant suggested that in the objec- 


tion voiced at trial. Third, any prejudice was cured 
by the instruction which immediately followed. And, 
finally, any error, if error there was, was narmless. 


CONCLUSION 


Tne judgment of conviction should be affirmed. 


Dated: June 9, 1976 
Respectfully submitted, 


Davip G. TRAGER, 
United States Attorney, 
Eastern District of Neu 
EpWARD R. KORMAN, 
Chie f Assistant United States Attorney, 
Of Counsel. 
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PASQUALE AND ROSEMARIE INTRIERI 


1968 EXPENDITURES 


Federal Income Tax (Withheld : 

F.I.C.A. Employee Tax (Withheld ee 
New York State Income Tax ( Withheld 667.19 
New York City Income Tax (Withheld 

Rea! Estate, Gaseline and Sales Taxes (Per Return 251.00 
Contributions (Per Return 290.00 
Interest Expense (Per Return 935.00 
Medical Expenses *r Return $14.00 
Miscellaneous Expenses (Per Return 120.00 
Purchase of 33-64 165th Stre 10 5841.06 
Mortgage Principal Payments (2725 Utopia Parkway 

Rent (9-20 166th Street) 

Support Payments 8 480.00 


Vacation Expenses 88.79 


TOTAL $43,322.59 
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York State 
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f 766 an 
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1438 


280.00 


00 
929.54 
345.16 

150.00 
605.88 
592.00 


$4,731.73 
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PASQUALE AND ROSEMARIE INTRIERI 


1970 EXPENDITURES 
Federal Income Tax (Withheld $ 3,976.10 
F.1.C.A. Employee Tax (Withheld) 374.40 
New York State Income Tax (Withheld 062.37 
New York City Income Tax (Withheld 192.00 
Pension Payments (Withheld) 603.21 
Real Estate, Gasoline and Sales Taxes (Per Return 375.00 
Contributions (Per Return 180.00 
Interest Expense (Per Return) 021.00 
Miscellaneous Expenses (Per Return .280.00 
Increase in Bank Accounts 9,118.72 
Mortgage Principal Payments (33-64 165th Street 381.80 
Support Payments 4,460.00 
Vacatio.. Expenses 607.97 
Gift to Nicholas Intrieri 1,000.00 
Home Furnishings (Furniture and Draperies) 6,079.10 
Improvements to Property (Driveway) 1,000.60 


Insurance 1,243.00 


TCTAL $34,254.67 
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PASQUALE AND ROSEMARIE 


Federal Income Tax ( W'thheld 
F.1.C.A. Employee Tax Withheld 
New York State Income Tax (Withheld 
New York City Income Tax ( Withheld 
Pension Payments 

a! Estate, Gasoline and Sales Taxes 
Contril 
Interest Expense (Per Return 
Miscellaneous Expenses (Per Return 
Medical Expenses (Per Return 
Increase in Bank Accounts 
Purchases of Automobiles 
Mortgage Principal Payments 


Increase in Escrow Account 


Y 


i 
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1971 EXPENDITURE: 


NTRIERI 


Mortgage Principal Payments (2725 Utopia Parkway 


rt Payments 
Vacation Expenses 


Insurance 


Home Furnishings (Furniture 


Fur Coat 


OG 
160.00 


659.86 


094.00 
2071.00 


3,114.00 
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AFFIDAVIT OF MAILING 


STATE OF NEW YORK 
COUNTY OF KINGS 
EASTERN DISTRICT OF NEW YORK, ss: 


LYDIA FERNANDEZ , being duly sworn, says that on the 15th 


day of June, 1976 , I deposited in Mail Chute Drop for mailing in the 


U.S. Courthouse, Cadman Plaza East, Borough of Brooklyn, County of Kings, City and 


State of New York, X two copies of the Brief for the Appellee 


of which the annexed is a true copy, contained in a securely enclosed postpaid wrapper 


directed to the pereon hereinafter named, at ihe place and address stated below: 


Gerald Alch, Esq. 
One Center Plaza 
Boston, Massachusetts 02108 


Sworn to before me this e f 
15th_day of June, 1976  . St 
(4 ; ait To ; eo. 
Lan. ‘y~ NG tg / LYDIA FERNANDEZ 
Te i. °c e~ York 
Ne. 41 °/ 18298 
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